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COMMENTARY ON ARTICLE 5 CONCERNING THE DEFINITION OF
PERMANENT ESTABLISHMENT

1. The main use of the concept of a permanent establishment is to determine the
right of a Contracting State to tax the profits of an enterprise of the other Contracting
State. Under Article 7 a Contracting State cannot tax the profits of an enterprise of the
other Contracting State unless it carries on its business through a permanent
establishment situated therein.

1.1  Before 2000, income from professional services and other activities of an
independent character was dealt under a separate Article, i.e. Article 14. The provisions
of that Article were similar to those applicable to business profits but it used the concept
of fixed base rather than that of permanent establishment since it had originally been
thought that the latter concept should be reserved to commercial and industrial activities.
The elimination of Article 14 in 2000 reflected the fact that there were no intended
differences between the concepts of permanent establishment, as used in Article 7, and
fixed base, as used in Article 14, or between how profits were computed and tax was
calculated according to which of Article 7 or 14 applied. The elimination of Article 14
therefore meant that the definition of permanent establishment became applicable to what
previously constituted a fixed base.

Paragraph 1

2. Paragraph 1 gives a general definition of the term “permanent establishment”
which brings out its essential characteristics of a permanent establishment in the sense of
the Convention, i.e. a distinct “situs”, a “fixed place of business”. The paragraph defines
the term “permanent establishment” as a fixed place of business, through which the
business of an enterprise is wholly or partly carried on. This definition, therefore,
contains the following conditions:

- the existence of a “place of business”, i.e. a facility such as premises or, in
certain instances, machinery or equipment;

- this place of business must be “fixed”, i.e. it must be established at a
distinct place with a certain degree of permanence;

- the carrying on of the business of the enterprise through this fixed place of
business. This means usually that persons who, in one way or another, are
dependent on the enterprise (personnel) conduct the business of the
enterprise in the State in which the fixed place is situated.

3. It could perhaps be argued that in the general definition some mention should also
be made of the other characteristic of a permanent establishment to which some
importance has sometimes been attached in the past, namely that the establishment must



have a productive character, i.e. contribute to the profits of the enterprise. In the present
definition this course has not been taken. Within the framework of a well-run business
organization it is surely axiomatic to assume that each part contributes to the productivity
of the whole. It does not, of course, follow in every case that because in the wider
context of the whole organization a particular establishment has a “productive character”
it is consequently a permanent establishment to which profits can properly be attributed
for the purpose of tax in a particular territory (cf. Commentary on paragraph 4).

4, The term “place of business” covers any premises, facilities or installations

| habitually used for carrying on the business of the enterprise whether or not they are used
exclusively for that purpose. A place of business may also exist where no premises are
available or required for carrying on the business of the enterprise and it simply has a
certain amount of space at its disposal. It is immaterial whether the premises, facilities or
installations are owned or rented by or are otherwise at the disposal of the enterprise. A
place of business may thus be constituted by a pitch in a market place, or by a certain
permanently used area in a customs deport (e.g. for the storage of dutiable goods). Again
the place of business may be situated in the business facilities of another enterprise. This
may be the case for instance where the foreign enterprise has at its constant disposal
certain premises or a part thereof owned by the other enterprise.

4.1  As noted above, the mere fact that an enterprise has a certain amount of space at
its disposal which is used for business activities is sufficient to constitute a place of
business. No formal legal right to use that place is therefore required. Thus, for instance,
a permanent establishment could exist where an enterprise illegally occupied a certain
location where it carried on its business.

4.2 Whilst no formal legal right to use a particular place is required for that place to
constitute a permanent establishment, the mere presence of an enterprise at a particular
location does not necessarily mean that that location is at the disposal of that enterprise.
Rather, the enterprise must:
o Have a physical present in the country
o Have the ability to make use of the premises to conduct its business to the
extent, at a time and for the duration that it chooses to carry on its business at
that location, provided that such usage is consistent with the enterprise’s
business.
—These principles are illustrated by the following examples where representatives of one
enterprise are present on the premises of another enterprise. A first example is that of a
salesman who regularly visits a major customer to take orders and meets the purchasing
director in his office to do so. In that case, the customer’s premises are not at the disposal
of the enterprise for which the salesman is working and therefore do not constitute a fixed
place of business through which the business of that enterprise is carried on (depending
on the circumstances, however, paragraph 5 could apply to deem a permanent
establishment to exist).

4.3  Asecond example is that of an employee of a company who, for a long period of
time, is allowed to use an office in the headquarters of another company (e.g. a newly



acquired subsidiary) in order to ensure that the latter company complies with its
obligations under contracts concluded with the former company. The employer has the
right to unlimited and exclusive use of the office for the duration of the period of his or
her assignment to the location. In that case, the employee is carrying on activities related
to the business of the former company and the office that is at his disposal at the
headquarters of the other company will constitute a permanent establishment of his
employer, provided that the office is at his disposal for a sufficiently long period of time
S0 as to constitute a “fixed place of business” (see paragraphs 6 to 6.3) and that the
activities that are performed there go beyond the activities referred to in paragraph 4 of
the Article.

4.4  Athird example is that of a road transportation enterprise which would use a
delivery dock at a customer’s warehouse every day for a number of years for the purpose
of delivering goods purchased by that customer. In that case, the presence of the road
transportation enterprise at the delivery dock would be so limited that that enterprise
could not consider that place as being as its disposal so as to constitute a permanent
establishment of that enterprise.

&e—pwmﬂg-}eens%ﬁ&a—permane%estabhshme%eﬁha%A fourth example is

that of an auditor, an employee of a nonresident accounting firm, who visits at the office
of a client of his/her firm, on an ad-hoc basis (sometimes several weeks at a time), in
connection of the annual audit of the client over a period of 12 months. The auditor is
given an office that he/she will primarily use to perform the business of the employer
with respect to this particular client. In that case, the presence of the auditor will not
constitute a permanent establishment, because the accounting enterprise does not have the
ability to make use of the client’s premises to conduct its business at that location to the
extent that it chooses to carry on its business at that location.

4.6  The words “through which” must be given a wide meaning so as to apply to any
situation where business activities are carried on at a particular location that is at the
disposal of the enterprise for that purpose. Thus, for instance, an enterprise engaged in
paving a road will be considered to be carrying on its business “through” the location
where this activity takes place.

5. According to the definition, the place of business has to be a “fixed” one. Thus in
the normal way there has to be a link between the place of business and a specific
geographical point. It is immaterial how long an enterprise of a Contracting State
operates in the other Contracting State if it does not do so at a distinct place, but this does
not mean that the equipment constituting the place of business has to be actually fixed to
the soil on which it stands. It is enough that the equipment remains on a particular site
(but cf. paragraph 20 below).



5.1  Where the nature of the business activities carried on by an enterprise is such that
these activities are often moved between neighbouring locations, there may be difficulties
in determining whether there is a single “place of business” (if two places of business are
occupied and the other requirements of Article 5 are met, the enterprise will, of course,
have two permanent establishments). As recognized in paragraphs 18 and 20 below a
single place of business will generally be considered to exist where, in light of the nature
of the business, a particular location within which the activities are moved may be
identified as constituting a coherent whole commercially and geographically with respect
to that business.

5.2  This principle may be illustrated by examples. A mine clearly constitutes a single
place of business even though business activities may move from one location to another
in what may be a very large mine as it constitutes a single geographical and commercial
unit as concerns the mining business. Similarly, an “office hotel” in which a consulting
firm regularly rents different offices may be considered to be a single place of business of
that firm since, in that case, the building constitutes a whole geographically and the hotel
is a single place of business for the consulting firm. For the same reason, a pedestrian
street, outdoor market or fair in different parts of which a trader regularly sets up his
stand represents a single place of business for that trader.

5.3 By contrast, where there is no commercial coherence, the fact that activities may
be carried on within a limited geographic area should not result in that area being
considered as a single place of business. For example, where a painter works
successively under a series of unrelated contracts for a number of unrelated clients in a
large office building so that it cannot be said that there is one single project for repainting
the building, the building should not be regarded as a single place of business for the
purpose of that work. However, in the different example of a painter who, under a single
contract, undertakes work throughout a building for a single client, this constitutes a
single project for that painter and the building as a while can then be regarded as a single
place of business for the purpose of that work as it would then constitute a coherent
whole commercially and geographically.

5.4  Conversely, an area where activities are carried on as part of a single project
which constitutes a coherent commercial whole may lack the necessary geographic
coherence to be considered as a single place of business. For example, where a
consultant works at different branches in separate locations pursuant to a single project
for training the employees of a bank, each branch should be considered separately.
However if the consultant moves from one office to another within the same branch
location, he should be considered to remain in the same place of business. The single
branch location possesses geographical coherence which is absent where the consultant
moves between branches in different locations.

6. Since the place of business must be fixed, it also follows that a permanent
establishment can be deemed to exist only if the place of business has a certain degree of
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t-h+sr|s4he~ease WhI|St the practlces followed by Member countnes have not been
considered in so far as time requirements are concerned, experience has shown that
permanent establishments rermaty-have not been considered to exist in situations where
a business had been carried on in a country through a place of business that was

malntalned for less than six months (eenve#sely—p#aeﬂeeehe«%%haﬁhew;er&m&ny

6.1  As mentioned in paragraphs 11 and 19, temporary interruptions of activities do
not cause a permanent establlshment to cease to eX|st Sm#eﬁy—aedlseusseerm

6.2  Also, there may be cases where a particular place of business would be used for
very short periods of time by a number of similar businesses carried on by the same or
related persons in an attempt to avoid that the place be considered to have been used for
more than purely temporary purposes by each particular business. The remarks of
paragraph 18 on arrangements intended to abuse the 12 month period provided for in
paragraph 3 would equally apply to such cases.

6.3  Where a place of business which was, at the outset, designed to be used for such a
short period of time that it would not have constituted a permanent establishment but is in
fact maintained for such a period that it can no longer be considered as a temporary one,
it becomes a fixed place of business and thus — retrospectively — a permanent
establishment. A place of business can also constitute a permanent establishment from its
inception even though it existed, in practice, for a very short period of time, if as a
consequence of special circumstances (e.g. death of the taxpayer, investment failure), it
was prematurely liquidated.

7. For a place of business to constitute a permanent establishment the enterprise
using it must carry on its business wholly or partly through it. As stated in paragraph 3
above, the activity need not be of a productive character. Furthermore, the activity need
not be permanent in the sense that there is no interruption of operation, but operations
must be carried out on a regular basis.



8. Where tangible property such as facilities, industrial, commercial or scientific
(ICS) equipment, buildings, or intangible property such as patents, procedures and similar
property, are let or leased to third parties through a fixed place of business maintained by
an enterprise of a Contracting State in the other State, this activity will, in general, render
the place of business a permanent establishment. The same applies if capital is made
available through a fixed place of business. If an enterprise of a State lets or leases
facilities, ICS equipment, buildings or intangible property to an enterprise of the other
State without maintaining for such letting or leasing activity a fixed place of business in
the other State, the leased facility, ICS equipment, building or intangible property, as
such, will not constitute a permanent establishment of the lessor provided the contract is
limited to the mere leasing of the ICS equipment, etc. This remains the case even when,
for example, the lessor supplies personnel after installation to operate the equipment
provided that their responsibility is limited solely to the operation or maintenance of the
ICS equipment under the direction, responsibility and control of the lessee. If the
personnel have wider responsibilities, for example, participation in the decisions
regarding the work for which the equipment is used, or if they operate, service, inspect
and maintain the equipment under the responsibility and control of the lessor, the activity
of the lessor may go beyond the mere leasing of ICS equipment and may constitute an
entrepreneurial activity. In such a case a permanent establishment could be deemed to
exist if the criterion of permanency is met. When such activity is connected with, or is
similar in character to, those mentioned in paragraph 3, the time limit of twelve month
applies. Other cases have to be determined according to the circumstances.

9. The leasing of containers is one particular case of the leasing of industrial or
commercial equipment which does, however, have specific features. The question of
determining the circumstances in which an enterprise involved in the leasing of
containers should be considered as having a permanent establishment in another State is
more fully discussed in a report entitled “The Taxation of Income Derived from the
Leasing of Containers”.

10.  The business of an enterprise is carried on mainly by the entrepreneur or persons
who are in a paid-employment relationship with the enterprise (personnel). This
personnel includes employees and other persons receiving instructions from the
enterprise (e.g. dependent agents). The powers of such personnel in its relationship with
third parties are irrelevant. It makes no difference whether or not the dependent agent is
authorized to conclude contracts if he works at the fixed place of business (cf. paragraph
35 below). But a permanent establishment may nevertheless exist if the business of the
enterprise is carried on mainly through automatic equipment, the activities of the
personnel being restricted to setting up, operating, controlling and maintaining such
equipment. Whether or not gaming and vending machines and the like set up by an
enterprise of a State in the other State constitute a permanent establishment thus depends
on whether or not the enterprise carries on a business activity besides the initial setting up
of the machines. A permanent establishment does not exist if the enterprise merely sets
up the machines and then leases the machines to other enterprises. A permanent
establishment may exist, however, if the enterprise which sets at the machines also



operates and maintains them for its own account. This also applies if the machines are
operated and maintained by an agent dependent on the enterprise.

11. A permanent establishment beings to exist as soon as the enterprise commences to
carry on its business through a fixed place of business. This is the case once the
enterprise prepares, at the place of business, the activity for which the place of business is
to serve permanently. The period of time during which the fixed place of business itself
is being set up by the enterprise should not be counted, provided that this activity differs
substantially from the activity for which the place of business is to serve permanently.
The permanent establishment ceases to exist with the disposal of the fixed place of
business or with the cessation of any activity through it, that is when all acts and
measures connected with the former activities of the permanent establishment are
terminated (winding up current business transactions, maintenance and repair of
facilities). A temporary interruption of operations, however, cannot be regarded as a
closure. If the fixed place of business is leased to another enterprise, it will normally
only serve the activities of that enterprise instead of the lessor’s; in general, the lessor’s
permanent establishment ceases to exist, except where he continues carrying on a
business activity of his own through the fixed place of business.



